Philanthropy and the Law

Professor Sidel

Spring 2005
Overview of the course

Private, family, corporate and community foundations and other philanthropic institutions are rapidly growing contributors to social change, social service, law, arts, environmental protection, scholarship and other activities in American life.  The law governing this sector has become increasingly complex as well.  This course will provide an overview of the law applicable to the American philanthropic sector, will treat recent and controversial issues in the interface between philanthropy and the law, and will discuss comparative and international aspects of the regulation of philanthropy and the nonprofit sector.

The course will begin with an overview of the regulatory and tax treatment of philanthropy in the United States (federal and state), and will then cover some of the timely and important issues in the field.  These include recent proposals to amend the tax treatment of private foundations; the debate on what proportion of assets philanthropic institutions should be required to dispense as grants to retain their favorable tax treatment (the “payout” debate); proxy voting by philanthropies on shareholder proposals on social issues; the new and strengthened disclosure rules applicable to private foundations; controversies over pooled donor advised funds (such as the Fidelity Charitable Gift Fund); recent case law on the treatment of philanthropic grants as contracts and on the enforceability of charitable pledges.  (Not all will be fully covered, but most will be discussed at some point.)

The course will also provide some coverage of comparative and international elements of the law of philanthropy.  These may include U.S. regulatory treatment of philanthropic giving abroad and “diaspora philanthropy”; the legal treatment of philanthropy in other jurisdictions (such as the U.K, Australia, India, and China); tax reforms underway in the U.K. and Australia; the role of international non-governmental organizations and domestic and international legal aspects of their operations; the drafting of statutes governing philanthropy in developing countries; and other international and comparative elements of the law of philanthropy.   (Again, not all will be fully covered, but most will be discussed at some point.)

Course materials

Fishman and Schwarz, Nonprofit Organizations: Cases and Materials 

(2d ed., Foundation Press, 2001) (Fishman & Schwarz)

The Fishman and Schwarz is available at the bookstore and used copies should be available as well.

Two supplements will also be available at the bookstore, the first during the first week of the semester and the second in February.  

Seminar meetings

We’ll meet from 4:30 to 6:30 pm each Tuesday in room 115 (along with one Thursday and several special sessions to be announced).

Course requirements  

Because this is a seminar, each student will complete a writing assignment.  Each participant may choose between a written memo on the formation of a private foundation (and the related IRS form), or a research paper.  Writing credits will be assigned in accordance with the law school’s rules.  A draft of the memo or research paper is due April 1.  The final written work is due May 15.  

Grading will be based on the written memo/form or research paper, plus class participation.  Attendance at class is required unless discussed with me in advance.

Office hours

Currently Tuesday, 2:00-3:00 pm and Friday, 2:00-3:00 pm, room 475.  If these office hours change, I’ll post the new hours and make an announcement.

Class schedule and required readings

Session 1 – Session 3:  
Introduction and overview of the American nonprofit sector and American philanthropy
Session 4 – Session 7:  
Sectors of American philanthropy – Private foundations
Session 8 – Session 9:  
Sectors of American philanthropy – Community foundations
Session 9:
Sectors of American philanthropy – Corporate philanthropy and corporate giving, and donor advised funds
Sessions 10 – Session 14:
Special issues and debates in American philanthropy and


 the law

January 11, 2005 (Session 1)

Introduction to the American nonprofit and philanthropic sector

First hour:  
The shape of the American nonprofit sector

Second hour:  
Key issues and controversies in nonprofit management
Readings:
Fishman & Schwarz, pp. 2-27, 33-51, 56-58, 60-66

Independent Sector, The New Nonprofit Almanac in Brief  (2001) 

Independent Sector and National Center for Nonprofit Boards, What You Should Know About Nonprofits (2001) 

(both in Supplement I and available at www.independentsector.org, click on http://www.independentsector.org/Nonprofit_Information_Center/

information_center.html and look for the documents under “About the Nonprofit Sector”)

Website of the week:

Independent Sector (www.independentsector.org)



(look at this site in detail for information on the American nonprofit sector)

January 20, 2005 (Session 2)

Introduction to philanthropy in the United States

First hour:  
Philanthropy in the United States - history and background

Second hour:  
The shape of the modern American philanthropic sector
Readings:
Fishman & Schwarz, pp. 27-37, 602-20



The Foundation Center, Foundation Giving Trends (2004)



The Foundation Center, Foundation Growth and Giving Estimates (2003)



The Foundation Center, The State of Foundation Giving (2004)

Top U.S. Foundations by Asset Size



50 Corporate Grantmakers by Asset Size (2004)



25 Community Foundations by Asset Size (2004)

(all in Supplement I and at www.fdncenter.org/research/)

Website of the week:

The Foundation Center (www.fdncenter.org)

January 25, 2005 (Session 3)

Law and management in American philanthropy

First hour:  
Key issues in American philanthropic management

Second hour:  
Key issues in philanthropy and the law
Readings: 
Fishman & Schwarz, pp. 60-72, 83-87, 116-122, 129-132, 

144-147, 152-155, 176-181, 187-193, 213-217, 230-232, 263-273

Susan V. Berresford, American Philanthropic Values and the Future of Philanthropy (remarks at the New York Regional Association of Grantmakers, May 11, 1999, available at www.fordfound.org, click on “commentary”)

Website of the week:

Council on Foundations (www.fdncenter.org)

February 1, 2005 (Session 4)

Sectors of American philanthropy:  Private foundations (I)

How do foundations do their programming?

Required readings:
Reflection on Practice Video Case:  Starting as a New Grant Maker (www.grantcraft.org) (in Supplement I, to accompany video on Starting as a New Grant Maker that will be shown in the seminar)


Michael Hooker, Moral Values and Private Philanthropy (1987) (in Supplement I and at www.grantcraft.org/pdfs/articletwo.pdf)
February 8, 2005 (Session 5)

Sectors of American philanthropy:  Private foundations (II)


First hour:   

Tax treatment of private foundations

Second hour:   
Public accountability and disclosure:  Form 990-PF reporting and

interpretation

Required readings:
Fishman & Schwarz, pp. 620-631 (tax treatment), 672-700 (private foundation excise taxes), 232-246 (investment), 670, 583-586 (disclosure) 


Betsy Buchalter Adler, The Rules of the Road:  A Guide to the Law of Charities in the United States (Chapter 4:  Private Foundations, pp. 29-37) (in Supplement I)


Materials on public accountability and disclosure of foundations (particularly Form 990-PF issues) (in Supplement I)

Website of the week:
Council on Foundations (www.cof.org) (look particularly at “legal services,” then “Council Columns”) 

Silk, Adler and Colvin (www.silklaw.com)

February 15, 2005  (Session 6)

Sectors of American philanthropy:
   Private foundations (III)

The shape of the private foundation sector and its management

Guest:  

Jack Evans, Executive Director, Hall-Perrine Foundation

Required readings:
Fishman & Schwarz, pp. 602-620 

Form 990-PF (Return of Private Foundation) of the Hall-Perrine Foundation (in Supplement I and available at www.guidestar.org)

Website of the week:

Guidestar (www.guidestar.org)

February 22, 2005 (Session 7)

Sectors of American philanthropy:   Private foundations (IV)

First hour:

How do foundations invest?

Second hour:

Investment and social mission:  The problem of proxies

Required readings:
Laurence B. Siegel, Investment Management for Endowed Institutions (The Ford Foundation, 2001) (in Supplement I and at www.fordfound.org/publications/recent_articles/docs/investman. pdf)

Unlocking the Power of the Proxy (Rockefeller Philanthropy Advisors and As You Sow Foundation, 2004) (on investment issues) (in Supplement I and at www.asyousow.org/ powerproxy.pdf)


Other documents on foundation investments and proxy voting (in Supplement I)

March 1, 2005  (Session 8)  

Sectors of American philanthropy:  Community foundations (I)
The role and regulation of community foundations

Guest:
Mike Stoffregen, Executive Director, Community Foundation of Johnson County

Required readings:
Fishman & Schwarz, pp. 631-638 (private foundation alternatives)

Christopher R. Hoyt, Legal Compendium for Community Founda-tions (Council on Foundations, 1996), Chapter 1:  Definition of a Community Foundation (pp. 3-21)

Websites of the week:
Community Foundation of Johnson County

(http://www.communityfoundationofjohnsoncounty.org/)

Greater Cedar Rapids Community Foundation (www.gcrcf.org)

March 8, 2005 (Session 9)

Sectors of American philanthropy:  Community Foundations (II)

First hour:
Reporting and accountability in community foundations

Second hour:
The conflict between communities, community organizations, and community foundations


Current issues facing community foundations

Required readings:
Form 990 of the Community Foundation of Johnson County


Community Service Society v. New York Community Trust, 275 A.D.2d 171, 713 N.Y.S.2d 712, 2000 N.Y. App. Div. Lexis 9291 (2000)


Council on Foundations, 2004 Report to the Community Foundations Field


Materials on Endow Iowa and community foundations


Review the 25 Largest Community Foundations by Asset Size (Foundation Center) (Supplement I)

March 15, 2005

No class - Spring Break

March 22, 2005 (Session 10)

Sectors of American philanthropy:
  Corporate philanthropy, and donor-advised funds

The structure, regulation and activities of corporate philanthropy and  commercial donor-advised funds

Guest:


Cindy Dietz, Manager, Community Relations, Rockwell Collins

Required readings:
Form 990-PF of the Rockwell Collins Charitable Corporation




Other information on the Rockwell Collins Charitable Corporation




Materials on the Maytag Corporate Foundation

Materials on the Fidelity Charitable Gift Fund


March 29, 2005 (Session 11)
Special issues and debates in American philanthropy

First hour:

Issues in philanthropy after September 11

Second hour:

The problem of angry donors

Readings:
Documents on the challenge to the Combined Federal Campaign certification requirement; and the challenge to several private foundations’ new grant notification language

Cases and newspaper articles involving angry donors suing the organizations to which they made gifts (Smithers; Warren; Glenn; Princeton; and the Iowa farm cases)
April 5, 2005 (Session 12)

Special issues and debates in American philanthropy

First hour:
Community resistance to philanthropic decision-making

Second hour:
Proposals for legal reform of the nonprofit and philanthropic field

Readings:
Cases involving community resistance to philanthropic decision-making (Hershey; Yakima; Bair)

Senate Finance Committee staff draft (2004)



Independent Sector national panel responses (2005)

April 7, 2005 (Session 13) 

Special issues and debates in American philanthropy

Issues and practice in American philanthropy

The challenge to public sector foundations (Gannon v. Board of Regents)

Guest:


Tom Gelman, Partner, 

Phelan, Tucker, Mullen Walker Tucker Gelman

Readings:
Gannon v. Board of Regents of the State of Iowa, 2005 Iowa Sup. Lexis 19 (Sup. Ct. IA 2005)


Sections of the Iowa Open Records Act


Des Moines Register articles on ISU foundation issues after Gannon
Week of April 5

Individual conferences on memo/paper drafts 

(substitute for session 14)
