Philanthropy and the Law

Professor Sidel

Spring 2005

Writing Assignment

Participants in the Philanthropy and the Law class will choose between a written work product described below, or a research paper.  Please let me know by February 15 which option you choose.  A ten page draft will be due April 1.  The final work product (memo and Form 1023) or research paper will be due on May 15.  In each case a 20 page memo or paper will earn one writing credit, and a 40 page memo or paper will earn two writing credits.

I.
Written Work Product (Memorandum and Form 1023)

For those choosing the written work product assignment, that assignment is as follows:

For many years you have represented a married couple (Mary and Robert Smith) who want to donate $10 million to charity.  They have been successful in business, and their local business (Smith Enterprises) is still in operation.  The Smiths intend to establish a private foundation to do this.  They are fairly open as to the potential beneficiaries of their philanthropy, but would like their philanthropy to benefit the people of Iowa City and Coralville, Iowa.  They want advice from you as to the form of philanthropy, legal requirements, management issues, program emphases, and the steps in starting their private foundation, among other issues requested below.

A.
Memorandum to the Client

The Smiths request a memo from you covering the following points, as well as completion of the IRS Form 1023 (Application for Recognition of Exemption) for their private foundation:

1.
Options for their philanthropy (the potential forms it might take)

2.
The legal and programmatic ramifications of the various options

3.
Reasons for choosing a private foundation to carry out their philanthropy (vis-a-vis a community foundation, donor-advised fund, corporate philanthropy and other options)

4.
The legal status of a private foundation and the steps needed to form it

5.
The legal and programmatic operations of the Smith Foundation



Choice of form

Role, selection and functions of directors and staff, and the management of the Foundation

Investment and management of assets

Grantmaking principles and processes (including grantmaking areas, decision-making procedures, and processes for evaluation)

Tax obligations of the Foundation

Potential liabilities

Reporting and disclosure responsibilities

Potential issues of accountability and ethics

A 10 page first draft of the memo to the client is due to me on April 1.

B.
Completion of I.R.S. Form 1023 (Application for Recognition of Exemption) for the Smith Foundation
In completing the Form 1023 for the Smith Foundation, please assume that the organization was incorporated or formed in Iowa in 2004.  You will need to choose the organizational form, but do not attach the Articles or Trust Indenture as otherwise required under Form 1023.  

Pay particular attention to Parts I, II, III, and IV, as well as any of the relevant Schedules and the Additional Information on page 28 of the Form 1023 package.  In Part IV (Financial Data) you may assume that $10 million will be available to the Smith Foundation, and fill out that Part using that initial understanding, expanding the financial data in a logical way based on that $10 million asset availability.

IRS Publication 557 (Tax-Exempt Status for Your Organization) and Publication 578 (Tax Information for Private Foundations and Foundation Managers) may be useful in completing the Form 1023.  Both are available on the IRS website, www.irs.gov.

No draft of the Form 1023 is needed – that can be turned in on May 15 with the final memo.

II.
Research Paper

For those choosing to do a research paper, the research paper will also be due on May 15.  Based on the law school’s rules, a twenty page double-spaced paper will receive one writing credit and a forty page paper will received two writing credits.   I will consult individually with anyone writing a research paper on the topic and your research; please see me after class or in office hours as early in the semester as possible, and certainly before February 15.  A ten page draft of the research paper is due on April 1.
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