Contracts and Sales I

Fall 2004

Professor Sidel

Final Examination

This exam is divided into five (5) parts.  Each part is of equal value.  This exam must be returned to the location directed by the Registrar by 4:00 pm on Friday, December 17.  Please type if at all possible.  

Each question has a limitation on the number of lines or number of words allowed (you may choose either the line limit or the word limit – just make sure you fit within one of those).  Please keep to that limit.  Nothing beyond that limit will be read.  If you are using a computer, you must use 12 point font.  Do not use any font smaller than 12 point font.  

Please double-space all answers and please begin the answer to each part (question) on a new page.

This is an open book examination.  The applicable law for all questions in this exam is the Burton casebook (chapters 1-4), the Restatement (Second) of Contracts as printed in the Burton/Eisenberg supplement, and the Uniform Commercial Code currently in force as printed in the Burton/Eisenberg supplement.

If you see any ambiguities, please make logical assumptions, state what they are, and proceed with your answers.

Part 1 (20%)

This question has a line limit of 70 lines or 800 words.

Iowa Truckers Co. puts out bids to build a new truck repair facility near Des Moines, Iowa.  Acme Builders (the general contractor), asks for bids from cement subcontractors as it prepares its bid to Iowa Truckers.  Clinton Concrete is one of Acme’s subcontractors.

Clinton Concrete submits a preliminary bid of $400,000 on April 1 through an email from its Vice President that “proposes to provide 50,000 yards of cement and installation services per your bidding documents pending final negotiations.”  Clinton then makes a bid of $500,000 on April 15 to supply 50,000 yards of cement and related services.  That April 15 bid comes in through a faxed letter from Clinton’s assistant sales manager.  The fax is followed by a telephone conversation between the assistant sales manager and Acme’s bid manager in which the Acme bid manager acknowledges receipt of the Clinton bid and says “I hope this will work out.” 

Acme and Clinton continue to negotiate into June, when Clinton tells Acme by fax (again from the assistant sales manager) that its price must increase to $600,000 because its own suppliers have continued to change their prices and the market price for certain cement-related raw materials, equipment, and services has increased.

Acme used Clinton’s April 15 $500,000 in making its own bid to the client, Iowa Truckers on May 1.  It does not send a copy of that bid to Clinton.  

On receipt of Clinton’s June fax, Acme indicates that it is unacceptable and that Clinton must perform in accordance with its April 15 $500,000 bid.  Clinton declines, saying that there was no enforceable contract, and Acme sues.

You are the attorney for Acme.  Using applicable statutes and case law, please give your various best arguments for why Clinton is bound to its April 15 $500,000 bid, taking full account of all arguments that Clinton may present.  The parties have agreed that the Uniform Commercial Code governs this transaction.

Part 2 (20%)

This question has a line limit of 70 lines or 800 words.

Supplier Sam contracts with the City of Vilsacksburg to provide meals and lunch services in the schools served by the Vilsacksburg Community School District, which serves 8,000 students.  School and pupil growth is expected in the district.  Sam agrees to provide “class B” meals and lunch services per day to the district (the district indicates that it cannot afford “class A” lunches), and the parties agree to a ten year contract after full bidding in accordance with state law.  The contract provides that Sam will provide all necessary “class B” meals and lunch services each school day, with the city’s payment increasing by five percent (5%) each year over the previous year to cover increased numbers of students and increased food costs.

All goes reasonably well for three years, though Supplier Sam loses money each year, primarily on the cost of the meals rather than the related services.   But the Vilsacksburg City Community School District is growing rapidly.  It adds two schools after year two and plans to add another two schools after year four.  

After a period of fierce citizen debate it plans to move gradually (but within the ten year contract period) toward a new community schooling plan involving smaller schools in more dispersed neighborhoods, so that students will need to travel less (but increasing costs to Supplier Sam).  And a long tradition of “annexing” rural communities is increasing, as rural communities seek to join the city of Vilsacksburg so that they can build housing developments and fill them with new residents.  Five nearby rural communities are expected to join Vilsacksburg in the next seven years, increasing the student body by at least 1,500 more students.

Faced with these changes, Vilsacksburg and Supplier Sam agree to modify their contract after year three, increasing the annual “add-on” payment from five to twenty percent (20%) per year beginning in year four.  Citizens in Vilsacksburg sue against the contract modification.

You are the clerk for the judge assigned this case.  The judge asks you to write a memo explaining the legal doctrine that governs this case, the specific applicable law governing this matter, and what the specific result should be, based on the facts of this case and the applicable case law, statutes, or other legal guidance available.  Please provide that memo.

Part 3 (20%)

This question has a line limit of 70 lines or 800 words.

Ursula has received a gift card from her friend Gwen.  The gift card is for $25 worth of product from Latte, a national system of coffee houses.  The reverse side of the gift card says “This gift card constitutes an agreement between Latte and the holder.  This card never expires.  After twelve months from the date of purchase of this card, a $1 dormancy fee will be charged per month.  This gift card is not transferable and is usable only at Latte outlets in the United States of America.”

Ursula puts the gift card in her desk drawer and forgets about it.  Two years after it was issued she finds it when she’s cleaning out her desk drawer.  The next week she goes to Latte with four of her friends, offering to treat them all.  They each order coffee and a dessert, and when Ursula goes to the cashier she finds out that there is only $13 on the card -- $12 in dormancy fees have been automatically deducted from the value of the card.  

Ursula comes to you, her lawyer.  She wants to bring an action against Latte on behalf of herself and many others similarly situated.  She asks you whether she has any contract claims, what they are, and what is the likelihood of success on those claims.  Please write a memo addressing her questions.  

Part 4 (20%)

This question has a line limit of 70 lines or 800 words.

Patty is an accountant and a patient of Doctor Domuch.  Patty has suffered a horrific facial injury in rescuing a Mr. Smith, from a huge falling construction pylon while walking down a public street in Iowa City.  Her nose has been largely crushed and her chin and mouth have been disfigured.  Mr. Smith is homeless and judgment proof.  

Patty goes to Doctor Domuch and the doctor says to her, “This will take one operation and your face will look like this,” showing her a digital picture of another woman’s face that looks almost entirely repaired.  She gives her consent and he does the operation.  It is partly successful.  A second operation is required, to which she consents, and there are problems with that operation.  Her face is better than it was after the workplace injury and before the first operation, but worse than after the first operation.  

The case goes to trial and the jury verdict is as follows:  Patty is awarded expectancy damages of $1,000,000 covering anticipated earnings from her accountancy practice; $500,000 to retrain her for a new career because the jury indicates that she can no longer attract clients as an accountant; $250,000 in punitive damages; $250,000 for the worsening of her condition from the first to the second operation; $100,000 in pain and suffering from the second operation; $75,000 in her out-of-pocket expenses not including the doctor’s fees; and $75,000 in her fees paid to the doctor.  The jury rejects her request for an award of specific performance against the doctor, whom she still trusts.

The doctor (and his insurance company) appeal.  On appeal, what should be the result and why?

Part 5 (20%)

Complete the following five (5) damages problems.  The law applicable for these problems consists of the cases in the Burton casebook, the Restatement (Second) of Contracts (as published in the Burton/Eisenberg supplement), and the Uniform Commercial Code (as published in the Burton/Eisenberg supplement).

For each problem, please give an answer and then, using no more than five (5) typed lines or sixty (60) words (in 12 point font), provide any calculations or citations you wish (not necessarily in full sentences).  Full credit can only be given for arguably correct answers that include a clear explanation, calculation or legal basis for your answer.

Each problem below is independent; do not assume any answers or information from the previous problem(s).

(a)
Steve sells Barbara his television, which has a market price of $200, for $150. 

Barbara arranges a contract to resell it to Ned for $250.  Steve fails to deliver the television to Barbara.  What can she recover?

(b)
Steve sells Barbara his television for $500, with delivery scheduled for December 17.  Before delivery Steve gets a better deal from someone else – a deal to sell to Jennifer for $600, the market price for such goods on December 17 – and on December 17 he refuses to deliver to Barbara.  Barbara is furious and tries to contact Steve by phone and messenger, spending $40 in that process.  He doesn’t respond for five days and the market price continues to go up.  Barbara then goes out and buys a similar TV on December 24 for $800 that includes a remote control, worth $25, that was not in the original deal.  What can Barbara recover?

(c)
Sandy sells Benjy an airplane for $25,000, with delivery scheduled for August 1.  On August 1, the market price for that kind of airplane is $23,000, and Benjy asks to renegotiate the contract.  Sandy has to spend $100 per day extra in storage and insurance after August 1, and resells the plane for $23,500 on August 15.  How much can Sandy recover based solely on these facts?

(d)
Sandy sells Benjy an airplane for $25,000, with delivery scheduled for August 1.  On August 1, the market price for that kind of airplane is $23,000, and Benjy asks to renegotiate.  The moment Benjy asks to renegotiate, Sandy sends out an email to all her customers offering the plane for sale, then sells the plane to her sister Bernadette for $22,000 on August 5.  How much can Sandy recover based on these facts?

(e)  
Sandy is an airplane dealer and sells Benjy an airplane for $50,000, his standard price, with delivery scheduled for January 1.  On January 1, the price that some other dealers charge for that kind of airplane is $47,000, and Benjy reneges.  Benjy then buys another plane from another dealer for $48,000.  Sandy’s profit margin on such planes is five percent, or $2,500.  Sandy resells the original plane to another buyer for $50,000 on January 20, incurring attorneys’ fees of $1,000, storage costs at his cousin’s storage facility of $500 (other storage facilities in the area cost $350 for a twenty day period), $500 in insurance, and $400 in other resale expenses.  How much can Sandy recover based on these facts? 

END OF EXAM

CONGRATULATIONS!

