Contracts
Section 4
Practice Exam
November 15, 2000
Instructions
This practice exam lasts one hour and is open book.  Please retain these questions and the  your exam book for class discussion next Monday.  Please consider each question carefully before answering.  

Use about 55 minutes on the two essay questions and about five minutes (total) on the two short answer questions.  If you do not have time to finish both essay questions (which is entirely possible and should not be cause for worry), outline your answers as much as possible.

Essay question one
In California Barry signs a contract to purchase from Sally (a distant relative of the famous painter Graham Hines) a signed lithograph print by Hines marked "no. one out of ten."  The sales price is $10,000.  No other prints in the same series have turned up on the market since 1945.  A quite different Hines print was sold at auction, not private sale, in 1995 for $6,000.  

Sally receives an offer of $15,000 from Tom for the same print and refuses to deliver to Barry, reselling the print instead to Tom for the $15,000.  

Barry sues Sally, demanding specific performance (delivery of the print) and claiming punitive damages.  He introduces oral evidence indicating that Sally did not intend to sell to Barry, but entered into the agreement with him to induce a higher price from Tom.  Should Barry be entitled to specific performance?  Should he be entitled to punitive damages? 

Essay question two
Simpson and Baldus are negotiating the sale of a piece of property by Simpson to Baldus. The parcel and others nearby may be useful for large-scale industrial development. 

Baldus offers to buy the property from Simpson for $25,000 in a conversation on October 1.   Simpson leaves abruptly for another appointment after another half hour of conversation, without having responded to Baldus, and as he leaves Baldus says annoyedly, “I really need to know as soon as possible.”  On October 2, Simpson calls Baldus and leaves a message, saying, "I unequivocally accept your offer, but I'd like you to pay $30,000.  I'd really appreciate it if you not pull down the gazebo in the backyard, where I used to sit with my mother.  Look forward to hearing from you as soon as possible."  

Baldus receives the message on the evening of October 2 while out of town.  On the morning of October 4, another  buyer offers Simpson the property at $35,000 and Simpson immediately accepts on the phone, following with a letter of acceptance that is countersigned by the second buyer and returned to Simpson the same day.   On October 4, Baldus mails a letter to Simpson (by express mail) indicating that the price of $30,000 is fine and formally agreeing to purchase the land, and indicating that he will probably have to pull down the gazebo for new construction.

Baldus comes to you and asks, "Do I have an enforceable agreement to buy this land?"  

Short answers
Explain and define the following terms as fully as possible in five written lines or less:

1.
Capacity to contract

2.
"[T]he heel of his right foot [was] torn off and his right arm broken."  

