Getting from Here to There in Election Reform:  A Trio of Ideas
By Heather K. Gerken


Although I was not tasked with submitting a paper, Caroline was kind enough to let me pitch a few of my reform ideas to the conference participants:  shadow districting commissions,
 a Democracy Index,
 and a Model Election Code.
  Because I don’t want to burden you with too much additional reading, I’ll keep this very short, offering just a sketch of each idea.  I am happy to expand on any one of them at the conference, and my impression is that Michael McDonald may be circulating a paper on how to implement the shadow districting commission idea.
Getting From Here to There. The three ideas are united by a single theme:  we have a “here to there” problem in election reform.  We have a good sense of the “here” (the problems with our current system) and lots of ideas about the “there” (how things ought to work in the future).  But we need to focus more on the “here to there” – how to create an environment in which meaningful reform might actually take root.  Reform battles are usually fought on quite hostile terrain, and the question is whether we can imagine small-scale interventions that would make bigger, better reform more likely.  “Here to there” proposals aren’t about the journey’s end, but simply about smoothing the path that leads there.
If we want to create a more receptive environment for election reform, a couple of immediate priorities spring to mind.  First, we should focus on changing the terms of the debate, which thus far has not resulted in a great deal of movement on reform issues.  That is because, in my view, the key players in the reform process -- voters, judges, the media, and policymakers -- almost always lack a yardstick for judging reform debates.  Reform debates tend either to operate in the range of vague generalities or to involve arcane questions that demand a high level of expertise to resolve.  One of our goals, then, should be creating better yardsticks for judging ongoing debates.  Ideally, these yardsticks should work not just for elites who are capable of absorbing complex debates, but for voters who will at best rely on shortcuts and heuristics to referee fights over election reform.
A second priority should be focusing on the mechanisms that spur policy diffusion.  There is a robust social science literature on policymaking mimicry.  That literature suggests that shortcuts play a useful role in diffusing best practices.  Policymakers and bureaucrats rely on shortcuts all the time; they look to the policies adopted by similar institutions or to professional norms to determine what policy they choose.  Few people have the time to work through all of the normative and practical implications of every decision.  It thus makes sense to look to one’s neighbors or the practices of one’s peer group as a source of distilled wisdom.  Professional peer pressure is also involved in policy diffusion.  If you know that your legislative counterparts or professional peers have adopted a particular policy, you will feel pressure to do so for reasons that often have little to do with the policy itself.  Professional peer pressure, in other words, works as well as its high school variants.  If our goal is to get from “here to there,” the question is whether we can create other institutional and decisionmaking shortcuts that would build on these insights to speed the spread of good policy.
Proposals
Shadow districting commissions.  It is too late to hope for substantive districting reform before 2010 (except perhaps in Ohio, where both parties are momentarily behind the veil of ignorance).  It may be possible, however, to use the 2010 cycle to push the cause of reform further along.  In my view, there are two potential long-term reforms we might seek in the redistricting process. The first and most ambitious is to create a nonpartisan districting process.  The second, and more realistic, is to find a way to put some constraints on self-interested gerrymandering when it is done by partisans. 
My proposal for pursuing both goals is to create shadow districting commissions in several states – commissions that would hold hearings and produce a districting plan or plans that would that would serve as a baseline for assessing the legislative plan that is ultimately produced..  The districting commissions could be composed of citizens
 or experts or respected politicians who have retired from politics (ideally, we’d try each approach).  The commission would model what an open process looks like (holding public hearings, posting proceedings, etc.).  In producing the baseline plan, the commission might adopt a model akin to Sam Hirsch’s redistricting proposal, which asks parties to maximize the score of a plan along three dimensions:  geographic integrity, competitive districts, and partisan bias.
  Or the commission could hold a contest or run a wiki-districting process,
 inviting others to help the commission create plans at the Pareto frontier along the dimensions chosen by the commission’s members.
If your goal is eventually to displace partisan districting processes with nonpartisan ones, a shadow districting commission should have a variety of salutary effects.  It should frame the problem properly for the public.  The one argument about redistricting that ever seems to get traction is the notion that legislators shouldn’t draw their own districts.  A shadow districting commission would highlight the stark difference in the processes by which districts are drawn.  Citizen commissions are especially likely to draw the public’s attention to the problem (the press can’t resist a human interest story, and the phrase “citizen commission” is an evocative shorthand for voters).   Moreover, any party dissatisfied with the process is likely to draw attention to the shadow districting plan, which means that partisan competition will serve as an engine for publicizing the problem.
If you goal is simply to put some constraints on a partisan process, here again the proposal seems useful.  First, the shadow districting commission should reduce the incentive for politicians to engage in the most egregious of gerrymanders.  That’s because in place of atmospheric debates that the legislature could have done “better” – debates that are hard for the media to report and still harder for citizens to absorb -- the commission would provide a real-world yardstick for evaluating the results of legislators’ decisions.  This shortcut would likely be especially powerful if the commission were labeled a “citizens’ commission,” perhaps helping overcome the partisan heuristics on which voters otherwise have to rely in judging these battles.  
Even if the public never paid any attention to the product of the shadow commission, legislators often would.  The shadow districting plan will inevitably be featured in any lawsuit challenging the legislative plan ex post.  Here again, its existence reduces legislative incentives to engage in the most shameless form of redistricting.

The shadow districting process should also be useful in constraining legislative discretion in the long run by shifting the debate about what we should expect from legislative redistricting.  As noted above, they might help move the debate toward the expectation that partisans should not draw their own districts.  But even if reformers aren’t able to pry the power to district out of legislative hands, they might be able to create a baseline against which legislative products are judged. 
The problem with current debates about cabining legislative discretion is that the moment they get even an inch deep, defenders of the status quo invoke the “this all involves judgment calls anyway,” suggesting that any form of regulation is likely to be illusory and that standards are impossible to come by.  The shadow districting commission should show that it is possible to place meaningful constraints on the process by insisting that any plan at least reach Pareto optimality along some basic set of requirements.
  Once one has pushed close to the range of Pareto optimality, the choice among plans will inevitably involve a guess or a judgment call.  But the shadow districting promise should show that one can at least insist that legislative plans meet some basic set of criteria before the legislature is entitled to exercise its own judgment.  
I don’t mean to suggest that the general public is going to be moved by talk of the Pareto optimal frontier.  But it’s quite possible that policymakers and judges, directly or indirectly, would be swayed by a showing that constraints are possible.  And it’s at least conceivable that these ideas could be put in sufficiently plain terms that even the general public will get the basic gist of the idea.  The key to the shadow districting idea is that it shows it is actually possible to place this type of constraint on districting.  Needless to say, showing something is possible is always better than claiming that it is.
A Democracy Index.  As I propose in my new book, we should create a Democracy Index, which would rank states and localities based on election performance.  The Index would serve as the rough equivalent of the U.S. News and World Reports for elections.  It would turn on the basic questions that matter to voters:  how long were the lines? how many ballots got discarded? how many machines broke down?  The Index would give us a realistic, comparative baseline for evaluating how well an election system is working.

The Index should prove useful to voters, policymakers, and bureaucrats.  Voters would have a means of evaluating the performance of election officials, something that should create at least modest incentives for politicians to pay attention to performance.  The Index would also give voters a means for refereeing debates between reformers and election officials.  By giving voters something to have an opinion about (while voters don’t have views on best practices, they do have a view on whether their state should be doing worse than its neighbors), the Index might help generate support for reform among voters.  
The Index should be similarly helpful for policymakers.  It gives them a baseline, an information shortcut for refereeing debates between the election administrators who work for them and the reformers who lobby them.  While top policymakers may be reluctant to hold election officials accountable based on the necessarily atmospheric judgments of the reform community, they are likely to be convinced by hard numbers and comparative data.  
A ranking provides a useful shorthand in a second way:  it helps flag policymaking priorities.  Legislators and governors are often bombarded with information.  They hear lots of complaints, listen to lots of requests for funding, and sift through lots of reports.  What they need is something that helps them separate the genuine problems from run-of-the-mill complaints, a means of distinguishing the signal from the static.  A ranking can perform that role, as it focuses on systemic problems and provides a realistic baseline for judging performance.  
Third, in the long run, the performance data generated by the Index should help us identify the most cost-effective strategies for improving the election system.  It will thus help policymakers find the innovative policy solution in the haystack of widely varying practices.
Finally, the Democracy Index might help build professional norms among election administrators by jumpstarting a conversation about best practices.  When we think about improving a system, we generally assume that the pressure for reform comes from the outside.  But the long-term health of any system depends largely on administrators policing themselves based on shared professional norms.  Indeed, professional norms may ultimately be more important to a well-run system than pressures from the outside.  
At the very least, the Index should provide a focal point for election administrators’ attention.  Administrators would want to peek at the Index for the same reason that people “Google” their own names or give a book a “Washington read” (scanning the index to see what was said about them).  If the Index were well-designed and put out by a credible group, there is good reason to think that one’s professional prestige would be increased by a high ranking, something that would be quite useful in a world where individuals and localities tend to mimic high-status people and institutions.  

In addition to generating some professional peer pressure, the Democracy Index could help disseminate best practices.  As election administrators and political scientist work through the data, they should be able to identify what policies succeed and thus help create a set of “scripts” for what a well-run system looks like.  Even if local variation precludes creating a consensus on model policy inputs, it should still be possible to generate professional norms about performance outputs.  The Democracy Index could create something akin to a lingua franca in the realm of election administration, a shared set of performance standards that would apply to localities regardless of their policy practices.  For instance, a professional norm might develop that, regardless what machine one uses, no machines should exhibit anything lower than a one percent residual vote rate.  The Index might similarly generate a set of performance baselines regarding the number of errors in the registration process or the number of poll worker complaints that fall within an acceptable range for a well-run system.  

Finally, the Democracy Index might provide an opportunity to create a poor man’s substitute for a vibrant professional network.  Imagine, for instance, that the Democracy Index website provided not just the rankings and the underlying performance data, but tables and charts within each category identifying which jurisdictions followed which policies.  The website might also provide links to extant research on the subject, even examples of implementing legislation and contact information for jurisdictions that have implemented the policy successfully.  The Index would thus provide a portal that not only identifies which policies are succeeding, but gives policymakers instant access to the best available information on how to implement them.  
A Model Election Code.  Another obvious place where some policy shorthand is needed is state and local election codes.  These codes are notoriously messy, outdated, and poorly drafted.  Most of them have been enacted piecemeal, and few have been updated to keep pace with the changing regulatory environment.  For instance, many election codes don’t even contemplate the now-common practice of early voting, let alone include proper rules for recounts under the new vote-counting technology being deployed.

A sensible strategy for fixing this problem would be for the venerable American Law Institute to create a Model Election Code – think of it as “McLegislation,” a set of law-making modules that could be adopted in part or in whole by state legislatures.
ALI is well-known among lawyers and legislators for producing extraordinarily influential model codes and common law “restatements.” The ALI puts together a group of experts to draft a model code or restatement, which is ultimately approved by ALI members after several years of deliberation.  Many ALI products have become touchstones in the field.  For example, forty-nine states have enacted the Uniform Commercial Code, which the ALI drafted in conjunction with the National Conference of Commissioners on Uniform State Laws.   Similarly, several ALI restatements are routinely cited by lawyers, consulted by judges, and adopted wholesale by common law courts.
A Model Election Code would be a worthy project for the ALI to fund.  The Code would identify a set of principles that should guide each stage of the election process and offer model regulations tailored to the distinct practices within the states (so that states could sensibly adopt the modules that best fit their existing practices).  Thus, for instance, the Code propose one set of regulations for a same-day registration state and a different set for states that require voters to register in advance.  The Model Election Code might similarly offer a set of rules tailored to the different types of voting machines localities use (one set of rules for DRE machines, one set for optical scan machines).  Similarly, the model code could sketch out exemplary regulations regarding counting procedures (chain of custody rules, transparency requirements) and post-election audits.  Or the Code might be quite modest, confining itself to identifying a set of “best practices” regarding post-election disputes, something sorely needed in this era of close elections.  
The Model Election Code should be useful for two reasons.  First, it should help spur policy diffusion.  The “McLegislation” phenomenon is well documented in the political science and sociology literatures.  In this respect, the Model Election Code would offer an extremely helpful shortcut for those drafting or updating regulations.  Legislators and election commissioners would not have to start from scratch, but would instead have a detailed template to assist them.  Second, the Code ought to provide a useful prompt for legislators by providing a set of rules that have received the “Good Housekeeping Seal of Approval” from election experts and a highly respected legal institution.  This type of professional blessing should give reformers a boost in putting pressure on policymakers to adopt it.  

* * *
I look forward to reading your papers and hearing you comments at the end of the week.
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� For more analysis, see, e.g., Heather K. Gerken, “Out of the shadows:  Private redistricting plans can help overcome legislators’ partisan incentives,” Legal Times (May 5, 2008); Heather K. Gerken, “An intriguing institutional design question:  shadow districting commissions,” Balkinization (May 23, 2008).


� For an in-depth treatment, see Heather. K. Gerken, The Democracy Index:  Why Our Election System is Failing and How to Fix It (Princeton University Press, 2009).


� Members of the electionlaw list serve can find a brief debate on this proposal in response to a post from me dated August 1, 2008.
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